
 1 

STATE OF NEW YORK     IN THE GENERAL COURT OF JUSTICE 

COUNTY OF ESSEX     SUPREME COURT DIVISION 

             09 CVS 1234 

 

SYMON COWHER,   ) 

  Plaintiff   ) 

      ) 

 v.     )              VERIFIED  COMPLAINT  

      )            

COUNTY OF ESSEX,   ) 

ESSEX COUNTY PARKS AND  ) 

RECREATION DEPARTMENT ) 

  Defendants.   ) 

_______________________ 

 

 

The Plaintiff, as and for his Verified Complaint, by his attorney, JUSTIN 

GARMEANY, respectfully alleges as follows: 

 

PARTIES AND VENUE 

1. Plaintiff, Symon Cowher, is a resident of Brooklyn County, New 

York. 

2. Defendant, County of Essex, is a municipality organized and existing 

by virtue of the laws of the State of New York with its principle place of business 

located in the City of Essexville, County of Essex and State of New York.  

3. Defendant, Essex County Parks and Recreation Department, is and 

has been at all relevant times the agency charged with administering, maintaining, 

and supervising the parks and recreational facilities owned by the government of 

the County of Essex, New York.  

4. Venue is appropriate in this court in accordance with Rule 503(a) of 

the New York Civil Practice Law and Rules. 

STATEMENT OF THE FACTS 

5. At all times relevant to this claim and upon information and belief, 

Essex County Parks and Recreation Department (ñthe Departmentò) was charged 
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by the County of Essex (ñthe Countyò) with sole responsibility  for the operations 

and maintenance of Essex County Park (ñthe Parkò). 

6. Among the recreational facilities at the Park and maintained by the 

Department are a series of trails provided for the purpose of bicycling, including 

off-road ñmountain biking.ò 

7. The Parkôs biking trails vary by recommended skill level, which are 

advertised as easy, moderate, and difficult.  

8. Maintenance workers from the County perform regularly scheduled 

inspections and maintenance at the park on Sundays and Wednesdays. 

9. Maintenance workers for the Department inspected the Parkôs 

mountain biking trails on Friday, April 17, 2009, and found no significant hazards.  

10.   Between the evening of Saturday, April 18, 2009, and early morning 

of Sunday, April 19, 2009, a heavy thunderstorm passed over the Park, resulting in 

approximately three inches of rainfall in the area in and around the Park.  

11. Upon information and belief, heavy thunder and lightning 

accompanied the torrential rains. 

12. Cowher is an amateur mountain biker who began in the sport in early 

2009 and has since navigated several advanced trails without significant injury. 

13.  On April 19, 2009, at approximately 10:00 a.m., the Plaintiff visited 

the Park to use its mountain bike trails.  Mr. Cowher was wearing all of the proper 

safety equipment suggested for mountain biking, including a helmet and pads. 

14. Cowher completed the Parkôs easiest trail on his first ride. 

15. Cowher then met his friend Clive Davidson at the Parkôs ñdifficultò 

trail. 

16. A portion of this difficult trail, located around a curve and therefore 

hidden from the sight of approaching bicyclists, was in severe disrepair. 

17. While riding on the difficult trail and without warning sufficient to 

slow down or stop, the Plaintiff rounded the curve and crashed into a large gully 

across the path on the opposite side of the curve. 
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18. As a result, the Plaintiff was thrown from his bicycle into a nearby 

tree. 

19. The Plaintiff suffered a broken arm, a broken jaw, and a concussion as 

a direct result of hitting the gully and being thrown from his bicycle into a tree. 

AS AND FOR A FIRST CAUSE OF ACTION 

(Negligence) 

20. Cowher incorporates by reference the allegations set forth in 

paragraphs 1 through 18 above as if specifically set forth herein. 

21. The Department and the County owed to the Plaintiff a duty of 

reasonable care to maintain the Parkôs trails and ensure that they were free from 

unreasonably hazardous conditions for mountain bikers. 

22. The Department and the County breached their duty of reasonable 

care by allowing a portion of the Parkôs bicycle trail to fall into disrepair and 

remain in that condition.  

23. The Department and the County knew or should have known that a 

hazardous condition existed on its bicycle trail due to the heavy rainstorm that 

struck the area the night of April 18, 2009. 

24. Despite ample notice that a hazardous condition may have existed on 

its bicycle trails, neither the Department nor the County took any steps to discover 

or mitigate them; nor did the Defendants warn the Plaintiff that such hazards could 

or did in fact exist. 

25. The gully cut across the path on the opposite side of a curve was not a 

foreseeable hazard to a reasonable mountain biker.  

26. Cowherôs injuries were a direct and proximate result of the Parkôs 

state of disrepair and the Defendantsô failure to properly maintain and repair the 

bicycle trails under their ownership and control.  

27. The negligence of the Defendants caused the Plaintiff pain and 

suffering, lost wages, and medical expenses. 

28. By reason of the foregoing, Plaintiff, Symon Cowher, has been 

damaged in a sum that exceeds the jurisdictional limits of all lower courts of the 
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State of New York and is entitled to compensatory damages in an amount to be 

determined by a jury at trial. 

WHEREFORE, plaintiff Symon Cowher demands judgment against the 

Defendants in such sums as a jury may find fair, reasonable and just, all together 

with interest, costs and disbursements of this action. 

 

This the 4
th
 day of May, 2009. 

 

    _________________________ 
    Justin Garmeany 

    Attorney for Plaintiff 

    1234 Manhattan Rd. 

    New York, NY 10027 

    (212)555-6789 
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STATE OF NEW YORK     IN THE GENERAL COURT OF JUSTICE 

COUNTY OF ESSEX     SUPREME COURT DIVISION 

             09 CVS 1234 

 

SYMON COWHER,   ) 

  Plaintiff   ) 

      ) 

 v.     )                          ANSWER 

      )            

COUNTY OF ESSEX,   ) 

ESSEX COUNTY PARKS AND  ) 

RECREATION DEPARTMENT ) 

  Defendants.   ) 

_______________________ 

 
 

 

Defendants County of Essex and Essex County Parks and Recreation Department, 

through its attorney, WILLIAM HUANG,  answers Plaintiffôs Complaint as 

follows: 

1. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 1 of the Complaint. 

2. Defendant ADMITS the allegations in Paragraph 2 of the Complaint. 

3. Defendant ADMITS the allegations in Paragraph 3 of the Complaint. 

4. Defendant ADMITS the allegations in Paragraph 4 of the Complaint. 

5. Defendant ADMITS the allegations in Paragraph 5 of the Complaint. 

6. Defendant ADMITS the allegations in Paragraph 6 of the Complaint. 

7. Defendant ADMITS the allegations in Paragraph 7 of the Complaint. 

8. In response to the allegations in Paragraph 8 of the Complaint, the 

Defendants answer that employees of the County perform regular maintenance and 

inspections at the Park on Sundays and Wednesdays. 

9. Defendant ADMITS the allegations in Paragraph 9 of the Complaint. 
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10. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 10 of the Complaint. 

11. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 11 of the Complaint. 

12. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 12 of the Complaint. 

13. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 13 of the Complaint. 

14. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 14 of the Complaint. 

15. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 15 of the Complaint. 

16. Defendant DENIES the allegations in Paragraph 16 of the Complaint. 

17. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 17 of the Complaint. 

18. Defendant DENIES the allegations in Paragraph 18 of the Complaint. 

19. Defendant DENIES the allegations in Paragraph 19 of the Complaint. 

20. Defendant lacks knowledge sufficient to form a belief as to the 

allegations in Paragraph 20 of the Complaint. 

21. Defendant ADMITS the allegations in Paragraph 21 of the Complaint. 

22. Defendant DENIES the allegations in Paragraph 22 of the Complaint. 

23. Defendant DENIES the allegations in Paragraph 23 of the Complaint. 

24. In response to the allegations in Paragraph 24 of the Complaint, the 

Defendants answer DENY notice of any conditions that a reasonable mountain 

bicyclist would consider hazardous and therefore did not have a duty to discover or 

mitigate such conditions. The rest of the allegations in Paragraph 24, to the extent 

that they are allegations of fact, are DENIED. 
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25. Defendant DENIES the allegations in Paragraph 25 of the Complaint. 

26. Defendant DENIES the allegations in Paragraph 26 of the Complaint. 

27. Defendant DENIES the allegations in Paragraph 27 of the Complaint. 

28. Defendant DENIES the allegations in Paragraph 28 of the Complaint. 

 

DEFENSES 

 

1. Plaintiff has failed to state a claim upon which relief can be granted. 

 

2. Plaintiff has failed to mitigate his damages, if any. 

 

 

  

This is the 8th day of May, 2009. 

 

        _______________________ 

        William Huang 

Attorney for Defendant 

1234 Essex Rd. 

Hicksville, NY  49283 

(555)555-5555 
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STATE OF NEW YORK     IN THE GENERAL COURT OF JUSTICE 

COUNTY OF ESSEX     SUPREME COURT DIVISION 1 

             09 CVS 1234 2 

 3 

SYMON COWHER,   ) 4 

  Plaintiff   ) 5 

      ) 6 

 v.     )             DEPOSITION TRANSCRIPT 7 

      )          OF SYMON COWHER 8 

COUNTY OF ESSEX,   ) 9 

ESSEX COUNTY PARKS AND  ) 10 

RECREATION DEPARTMENT ) 11 

  Defendants.   ) 12 

_______________________ 13 

 14 

Deposition duly transcribed by Ryan Oceancrest, court reporter licensed by the 15 

State of New York.  Appearing on May 11, 2009, are Justin Garmeany, Esq., for 16 

Plaintiff and William Huang, Esq., for Defendants. 17 

 18 

Testimony of Symon Cowher, duly sworn, as follows:  [Excerpt] 19 

 20 

***  21 

Mr. Huang: Can you please state your name for the record? 22 

Mr. Cowher: My name is Symon Cowher and I am 50 years old. 23 

Mr. Huang:  And where do you currently live? 24 

Mr. Cowher:  I live in New York City ï I rent an apartment in Brooklyn and work 25 

in Manhattan. 26 

Mr. Huang: What do you do for a living? 27 

Mr. Cowher: I am a music producer. 28 

Mr. Huang:  And what do you do on a day-to-day basis? 29 
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Mr. Cowher:  Well, I mostly look for new talent. I have a good eye for what sells, 1 

what makes for a popular act. Star power, you know? It involves, obviously, 2 

listening to a lot of music, most of it dreadful, but I also have a lot of meetings 3 

with managers and other executives for the labels I work with. Iôm quite busy, 4 

actually, but I wonôt bore you with the details. For the last few years Iôve also been 5 

producing a reality show about the comeback of Kid óN Play, a really underrated 6 

act in my book. Iôve made it something of a mission to see that Kid, in particular, 7 

gets his due recognition as a vocalist. Play is, well, playful. The project has its 8 

highs and lows, but I think this season theyôll really have a breakthrough. Watch 9 

and see. 10 

Mr. Huang:  Is that show filmed in New York, or elsewhere? 11 

Mr. Cowher:  No, in Los Angeles, of course. 12 

Mr. Huang: Do you remember April 19, 2009? 13 

Mr. Cowher: Absolutely. That day ruined my life. 14 

Mr. Huang: Where were you? 15 

Mr. Cowher: I was in New York that day. I had just finished filming commercials 16 

for our show, and I had to get away for the weekend. I decided to fly to upstate 17 

New York and spend some time by myself. I keep a cabin here for retreat. I woke 18 

up that morning and decided to go for a bike ride. 19 

Mr. Huang: Where did you go to ride? 20 
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Mr. Cowher: I ended up going to the Essex County Bike Park. I heard they had 1 

trails for every skill level and that the county maintained the trails really well.  I 2 

had a brand new mountain bike I had wanted to test. 3 

Mr. Huang: How long have you been mountain biking? 4 

Mr. Cowher: I started just a few months before the accident. Stress concerning the 5 

show had reached a boiling point, and I had to let off some steam. I tried biking, 6 

and I really enjoyed it. 7 

Mr. Huang: How would you describe your skill level? 8 

Mr. Cowher: Well, like I said, Iôve only been riding for a few months, but I pick 9 

things up rather quickly. It doesnôt take long for me to become the best at whatever 10 

I choose to do.  Iôm not Lance Armstrong, but I ride better than most beginners. 11 

Mr. Huang: You said this bike was new? 12 

Mr. Cowher: Yes. I purchased it just after the first time I went out with a friend, 13 

who had a spare. Itôs got, I donôt know, 22 gears or something like that. 14 

Mr. Huang: Do you know how many gears it has? 15 

Mr. Cowher: Like I said, around 20 something. They said it was the best in the 16 

store so I bought it. 17 

Mr. Huang: What kind of breaks does it have? 18 

Mr. Cowher: Are you serious? 19 

Mr. Garmeany: Letôs just answer the questions, Symon. 20 
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Mr. Cowher: Sorry. I have no idea. 1 

Mr. Huang: Do you know if they are side pull or center pull? 2 

Mr. Cowher: Nope. 3 

Mr. Huang: What about the tires. When was the last time you checked the pressure 4 

in the tires? 5 

Mr. Cowher: No idea what youôre talking about. Itôs like youôre speaking in a 6 

foreign language. 7 

Mr. Huang: OK. Weôll move on. How was the weather that morning? 8 

Mr. Cowher: It was a lovely day.  It had rained the night beforeðrather hard, 9 

really.  It kept me up for a while with all the thunder and lightning. When I woke 10 

up Sunday, though, the weather was perfect, so I left to go riding. 11 

Mr. Huang: Where were you staying? 12 

Mr. Cowher: At a relatively nice hotel, best I could find anyway. I wonôt complain, 13 

considering. 14 

Mr. Huang: About how far was the hotel from the Park? 15 

Mr. Cowher: Oh I donôt know, maybe 20 minutes drive. 16 

Mr. Huang: So would you say 20 miles? 17 

Mr. Cowher: Sure, that sounds about right. 18 

Mr. Huang: What did you do when you arrived at the Park? 19 
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Mr. Cowher: I parked and unloaded my bicycle. I had rented a SUV and had the 1 

bicycle in the back. Then I rode over to a pavilion to look at a map of the complex.  2 

I decided to start on the beginner trail around the lake for a warm-up.  3 

Mr. Huang: How was the trail? 4 

Mr. Cowher: It was quite nice.  The trail was in good condition, except for some 5 

debris covering the path in a few places. I assumed the rainstorm from the night 6 

before had damaged the trees a bit. 7 

Mr. Huang: Did the debris cause you any problems? 8 

Mr. Cowher: Of course not. I knew how to handle my bike on such a simple trail, 9 

even with debris.  However, I would not have wanted to be on a road bike. 10 

Mr. Huang: What did you do after you finished that trail? 11 

Mr. Cowher: I went back to the pavilion to determine where to ride next. I was 12 

ready for a challenge.  On my way there, I ran into my good friend, Clive 13 

Davidson. 14 

Mr. Huang: How do you know him? 15 

Mr. Cowher: Well, heôs the one who first got me on to Kid óN Play. I was blown 16 

away. That was, well, in the 1980s. I invested quite a lot in their projects, including 17 

some films. Remember House Party? Class Act? Anyway, Cliveôs a good friend. 18 

Mr. Huang: Did you two talk? 19 
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Mr. Cowher: Yes, but not about business. This was strictly a pleasure trip.  Clive 1 

mentioned that he had been riding these trails for years, and recommended I take a 2 

ride on the easy trail, then come ride with him on the advanced trail. 3 

Hr. Huang:  What do you mean by the ñeasy trailò and the ñadvanced trailò? 4 

Mr. Cowher:  There are three levels of trails in the park and there was a sign at the 5 

trailhead that gave a little description of each level. 6 

Mr.  Huang:  Did you read this sign before going for your first ride? 7 

Mr. Cowher:  Yes, I did, briefly.  It showed the map, had a few warnings about 8 

wild animals and dangers that could be encountered, but I was excited to get on the 9 

trail. 10 

Mr. Huang:  Did you read the entire sign? 11 

Mr. Cowher: I think so. Yes. 12 

Mr. Cowher: Were there any warnings about inclement weather? 13 

Mr. Cowher:  I donôt recall.  I only specifically remember the warnings about wild 14 

animals. 15 

Mr. Huang: Did you go to the easy trail, then? 16 

Mr. Cowher: Yes. I told Clive Iôd meet up with him in a little while at the head of 17 

the advanced trail. He took off on the road to get there faster. 18 

Mr. Huang: How was the easy trail? 19 
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Mr. Cowher: Very nice, except that the path had even more debris than the paved 1 

trail around the lake.  And there were a few spots, mostly at the bottom of hills, 2 

where the ground felt a little soft.  I also saw a few large roots coming up out of the 3 

trail, but I guess that comes with mountain biking. 4 

Mr. Huang: Did you have any problems on the trail? 5 

Mr. Cowher: No. As I said, I could handle my bike well, so the ride was fine. 6 

Mr. Huang: After you reached, the end of the easy trail, where did you go? 7 

Mr. Cowher: I went to the difficult  trail to meet up with Clive. We got there about 8 

the same time and started riding. 9 

Mr. Huang: Can you describe the trail for us? 10 

Mr. Cowher: Yes. It had sharp curves, and lots of hills. I could tell from the first 11 

one hundred yards that it would be a challenge, but I was up to it. 12 

Mr. Huang: Was the trail well-maintained? 13 

Mr. Cowher:  It had more debris from the rainstorm than either of the other two 14 

trails I rode, but it was cut out of dense woods, so it was understandable.  There 15 

was a pretty big puddle at the bottom of the first hill.  But it looked like the County 16 

did a good job of keeping the trail maintained. 17 

Mr. Huang: Did anything about the condition of the trail concern you? 18 

Mr. Cowher:  Not at all. 19 
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Mr. Huang: At this point in the ride, did you ever consider slowing down or using 1 

extra care because of the conditions on the trail? 2 

Mr. Cowher:  I could handle it. 3 

Mr. Huang: So the answer is no? 4 

Mr. Cowher: I always use appropriate caution. 5 

Mr. Huang: What happened that led to your injuries? 6 

Mr. Cowher: Well, Clive rides a little slow for my liking, so every now and then I 7 

would go on a little sprint ahead of him and wait for him to catch up.  The third 8 

time I did this, I came around a sharp curve and started downhill. As soon as I 9 

turned the corner, my bike slid out from under me and I smashed into a tree. 10 

Mr. Huang: Were you still turning the corner when this happened? 11 

Mr. Cowher: Yes. 12 

Mr. Huang: So this wasnôt on the other side of the turn? 13 

Mr. Cowher: No, I was still turning. 14 

Mr. Huang: Had you applied your brakes? 15 

Mr. Cowher: I donôt think so. 16 

Mr. Huang: Youôre not sure? 17 

Mr. Cowher: There wasnôt any time to think let alone notice if my body had 18 

reacted by pulling the brake lever. Iôm just not sure. 19 

Mr. Huang: What caused you to fall? 20 
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Mr. Cowher: The trail had completely washed out.  My bike hit mud, and I went 1 

flying.  It could not have been any fault of mine.  Iôm a much better rider than to let 2 

a curve, even one that sharp, cause a fall. 3 

Mr. Huang: What happened next? 4 

Mr. Cowher: Luckily, Clive came along about thirty seconds later and saw me 5 

lying next to the tree. He called for an ambulance. About 20 minutes later, I was 6 

taken to the hospital, where they determined I had a broken right arm, a broken 7 

jaw, and a concussion. 8 

Mr. Huang:  Did you have any prior injuries when you went to the park that day? 9 

Mr. Cowher: No, not at all.  I keep in good shape. 10 

Mr. Huang:  Have you ever had any injuries to your right arm? 11 

Mr. Cowher:  No, I havenôt. 12 

Mr. Huang:  What about to your jaw? 13 

Mr. Cowher:  I had a broken jaw once from an old cricket injury in secondary 14 

school.  That was years ago 15 

Mr. Huang: Thank you. 16 

__________________________________________________________________ 17 

Mr. Garmeany: Just a few questions, Mr. Cowher. 18 

Mr. Cowher: Go ahead. 19 
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Mr. Garmeany: When you went to the pavilion at the Park, there were warning 1 

signs, correct? 2 

Mr. Cowher: I suppose.  They were right next to the map, but the map was so 3 

complicated I was attempting to figure out what path Iôd be following. 4 

Mr. Garmeany: These warning signs werenôt posted at the trailheads, were they? 5 

Mr. Cowher: No, just jumbled together next to the trail map. 6 

Mr. Garmeany: There was a warning on that sign about biking after bouts of 7 

inclement weather? 8 

Mr. Cowher:  Maybe. I donôt recall that one. But that wouldnôt have mattered 9 

anyway. 10 

Mr. Garmeany: Why not? 11 

Mr. Cowher: Well, the rain had stopped the night before. I didnôt even get there 12 

until about 10 a.m. If there was anything wrong because of that storm, I assumed 13 

the park would have been closed or at least the affected trails blocked off. 14 

Mr. Garmeany: There was also a sign that said when maintenance workers came to 15 

clean up and manage the trails? 16 

Mr. Cowher: Yes. I remember that one. But these were mountain biking trails.  I 17 

figured there would be some debris, maybe even a few loose roots.  But the sign 18 

that I recall didnôt say that the Park was just left alone no matter what unless it was 19 

Sunday or Wednesday. I thought they would close the trails if they werenôt safe, 20 
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and that they would fix any major repairs if they were needed, and not leave the 1 

trails open if they were dangerous. 2 

Mr. Garmeany: You looked closely at the map of the complex? 3 

Mr. Cowher: Yes, I did. 4 

Mr. Garmeany: Mr. Cowher, you said you are a good bicyclist? 5 

Mr. Cowher: Yes, Iôm a good biker. I ride safely, fairly quickly, and I have good 6 

form. 7 

Mr. Garmeany: You were sprinting around a sharp corner when you fell? 8 

Mr. Cowher: I was sprinting a straight away right before the corner.  Iôm not a 9 

professional, so I donôt sprint around corners.  I had begun slowing down, coasting 10 

you know, and then I wiped out. 11 

Mr. Garmeany: You wearing the proper equipment? 12 

Mr. Cowher: Of course. I would never ride without a helmet and pads. 13 

Mr. Garmeany: Your injuries were serious, correct? 14 

Mr. Cowher: Well, my broken arm cost me a huge endorsement deal with a soft 15 

drink company. Since I canôt pick up a glass with my arm in a cast, they pulled out 16 

of our contract.  My broken jaw cost us an episode of the show while I couldnôt 17 

talk because I usually mouth lines to Kid or Play if they get stuck during filming of 18 

our reality show, which unfortunately isnôt that uncommon. Theyôve been together 19 

so long, sometimes itôs hard to keep the banter going, and thatôs where I come in. 20 
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Iôm very witty. At least I was. My concussion was just the beginning. It turned out 1 

my head injury was more serious than first thought. Iôm much slower than I used to 2 

be. The show and my recording business have suffered significantly as a result. Itôs 3 

all in the medical records.  4 

       /s/ _________________ 5 

        Court Reporter 6 

 7 

 8 
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 10 

 11 
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 17 

 18 

 19 

 20 
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STATE OF NEW YORK     IN THE GENERAL COURT OF JUSTICE 1 

COUNTY OF ESSEX     SUPREME COURT DIVISION 2 

             09 CVS 1234 3 

 4 

SYMON COWHER,   ) 5 

  Plaintiff   ) 6 

      ) 7 

 v.     )                  DEPOSITION TRANSCRIPT 8 

      )              OF CLIVE DAVIDSON  9 

COUNTY OF ESSEX,   ) 10 

ESSEX COUNTY PARKS AND  ) 11 

RECREATION DEPARTMENT ) 12 

  Defendants.   ) 13 

_______________________ 14 

 15 

 16 

Deposition duly transcribed by Ryan Oceancrest, court reporter licensed by the 17 

State of New York.  Appearing on May 15, 2009, are Justin Garmeany, Esq., for 18 

Plaintiff and William Huang, Esq., for Defendants. 19 

 20 

Testimony of Clive Davidson, duly sworn, as follows:  [Excerpt] 21 

 22 

***  23 

Mr. Garmeany: Can you please state your name and age for the record? 24 

Mr. Davidson: My name is Clive Davidson and I am 75 years old. 25 

Mr. Garmeany: What do you do for a living? 26 

Mr. Davidson: I am a music producer.  Iôve signed some of the best artists ever 27 

heard. 28 

Mr. Garmeany: Is that how you developed a friendship with the plaintiff, Symon 29 

Cowher? 30 

Mr. Davidson: Yes. Weôve worked together on a lot of music business. Sometimes 31 

we compete, but itôs just business. 32 
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Mr. Garmeany: Do you remember April 19, 2009?  1 

Mr. Davidson: Of course. Thatôs the day Symon got hurt. 2 

Mr. Garmeany: What happened? 3 

Mr. Davidson: I had gone mountain biking at Essex County Park for the morning. 4 

My doctor says biking is good for me to stay healthy.  When I got there, I ran into 5 

Symon at the park entrance. 6 

Mr. Garmeany: How would you describe your skill level as a bicyclist? 7 

Mr. Davidson: Well, for a man of my age, Iôm pretty good. Iôm not very fast, but I 8 

never ever fall off my bike, and I can handle curves pretty well. 9 

Mr. Garmeany: What did you and Mr. Cowher talk about? 10 

Mr. Davidson: Not about business. We both needed a break from that for the 11 

weekend. I told him Iôd enjoy riding with him, so if he thought he was up for a 12 

challenging ride, he should come to the difficult trail with me. 13 

Mr. Garmeany: What did you do then? 14 

Mr. Davidson: I told him I would take the road to the head of the trail, and he 15 

wanted to take the beginner trail to get there. We decided to meet at the advanced 16 

trail and ride together. 17 

Mr. Garmeany: Did you read any warning signs at the pavilion before getting onto 18 

a trail that day? 19 
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Mr. Davidson: Well, I know there are some warnings posted but Iôve been going to 1 

that park so long, I guess I havenôt looked at them in a while. So no, I didnôt. 2 

Mr. Garmeany: What happened once you started riding? 3 

Mr. Davidson: I immediately noticed that Symon rides like a daredevil. He races 4 

down hills and takes his curves pretty quickly. At some times he looks like a very 5 

talented rider, but at other times, he looks like heôs asking for a nasty crash. 6 

Mr. Garmeany: You said you donôt ride very fast. Would you say that you ride at a 7 

safe speed? 8 

Mr. Davidson: Yes, I would. 9 

Mr. Garmeany: Would you say that riding faster than you do is unsafe? 10 

Mr. Davidson: Not necessarily, but I think I play it safe especially when conditions 11 

arenôt very good, and that day it seemed crazy to ride very fast on that trail after a 12 

hard rain. 13 

Mr. Garmeany: What happened when you approached the corner where the 14 

accident occurred? 15 

Mr. Davidson: I saw Symon sprint off toward a curve. I knew the trail, but he 16 

didnôt. I tried to yell toward him to be careful, but he either ignored me or couldnôt 17 

hear me, although we werenôt that far apart when I yelled. I saw him come into the 18 

curve very fast, and then he disappeared around it. 19 

Mr. Garmeany: What happened when you got to the curve? 20 
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Mr. Davidson: I had seen a few puddles earlier in my ride, and knowing the trail, I 1 

decided to walk my bike around the corner.  I knew this was one of those spots 2 

where water collected.  Iôm far too old to risk a fall on a leisure ride. 3 

Mr. Garmeany: You walk your bicycle on a bike trail? 4 

Mr. Davidson: Like I said, Iôm careful 5 

Mr. Garmeany: Did you see Mr. Cowher? 6 

Mr. Davidson: Yes. I saw him crying as he lay by a tree. He said his arm was 7 

broken, and then he just kept screaming. 8 

Mr. Garmeany: Wasnôt Mr. Cowher perfectly capable of riding that trail? 9 

Mr. Huang:  Objection as to form ï leading.  Clive, you may answer. 10 

Mr. Davidson: Well, judging by how he rode that day, he had the skills necessary, 11 

but he was too cocky. 12 

Mr. Garmeany: Thank you. 13 

Mr. Huang: Mr. Davidson, how often have you ridden on Essex Countyôs trails? 14 

Mr. Davidson: Too many times to count. I try to go once every two months, and 15 

Iôve been going for almost 20 years. 16 

Mr. Huang: Youôve ridden after a significant rainstorm before? 17 

Mr. Davidson: Yes, I have. Iôm always very careful anytime I ride within 24 hours 18 

of a storm, even on the paved paths. 19 

Mr. Huang: Because itôs dangerous? 20 
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Mr. Davidson: Look, itôs mountain biking. There are hills, curves, and overhanging 1 

trees. Sometimes the trails have debris on them, sometimes there are puddles.  2 

After a rainstorm, there are always puddles. So it can be more dangerous than 3 

usual. 4 

Mr. Huang: Has any portion of the advanced trail ever been washed out when you 5 

were there? 6 

Mr. Davidson: No, never a washout. But the area where Symon was injured has 7 

been muddy before. Thatôs why I walked my bike around the curve. 8 

Mr. Huang: You have notified the park managers about hazards before, correct? 9 

Mr. Davidson: I called once to notify them about a large puddle at the bottom of a 10 

hill on the advanced trail. 11 

Mr. Huang: The same hill where Mr. Cowher was injured? 12 

Mr. Davidson: No. It was a little further up the trail, and it had a steeper downhill 13 

straightaway. There wasnôt a curve before that section, though, so I would say the 14 

two sections were of similar difficulty. 15 

Mr. Huang: You said Mr. Cowher was a daredevil. He could have avoided his 16 

accident if heôd been more careful, couldnôt he?  17 

Mr. Garmeany: Objection, calls for speculation. 18 

Mr. Huang: You may answer. 19 



 25 

Mr. Davidson: Yes. I think, even not knowing the trail, if he were riding slower, 1 

Symon would not have been hurt. 2 

Mr. Huang: Thank you, Mr. Davidson. 3 

        4 

 5 

/s/ _________________ 6 

        Court Reporter 7 
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***  23 

Mr. Huang: Can you please state your name and age for the record? 24 

Ms. Corkson: My name is Kellie Corkson and I am twenty-five years old. 25 

Mr. Huang: Thank you.  How long have you been mountain biking? 26 

Ms. Corkson:  Well, not very long at all actually.  I consider myself a pretty 27 

athletic person and I really like to play sports and exercise.  But, I had been a little 28 

bored with my old routine and just picked up mountain biking within the last few 29 

months of when, well, the accident happened.  I really enjoy it so far. 30 

Mr. Huang:  So would you say you are still a beginner? 31 
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Ms. Corkson:  Yeah, I think that would be an accurate description.  Like I said, I 1 

think I am pretty athletic and am a quick learner, but I definitely still have a lot of 2 

room to get better at biking as I get more experienced.   3 

Mr. Huang:  What is the learning curve like?  4 

Ms. Corkson:  Surprisingly steep. Everyone knows how to ride a bike, but 5 

mountain biking is different.  There are lots of intricacies that no one would really 6 

think about.  You just always have to be on the lookout for potential hazards.  7 

When I first started, I was a little too aggressive and had a few tumbles, but 8 

nothing serious.  Then again, I am aggressive by nature, which is why I think I like 9 

mountain biking so much.   10 

Mr. Huang:  Were you on the advanced trail at the Essex County Park on April 19, 11 

2009? 12 

Ms. Corkson:  Yes, I was.  I was on it in the middle of the day. 13 

Mr. Huang:  How would you describe the trail that day? 14 

Ms. Corkson:  Mostly fine. A little beat up from the night before. But there was a 15 

portion that was really washed out.  The segment was on the side of a hill, and the 16 

wash-out went downhill. 17 

Mr. Huang:  Can you tell us about your encounter with this washed-out portion of 18 

the trail on April 19? 19 
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Ms. Corkson:  Sure.  Even though I am a beginner, I like to challenge myself 1 

sometimes.  I have ridden the difficult trial a few times before, and I was looking 2 

for a challenge on that day.  But, once I got on the difficult trail, I was sure to be 3 

really careful because it was so muddy and there were so many leaves on the trail.  4 

Whenever I was going downhill, I basically had my brakes constantly engaged.  5 

So, I was going downhill, but still going pretty slow when I saw the wash-out.  6 

Because I was going so slowly, I was able to decelerate and turn to avoid crashing.  7 

If I had been going any faster, I definitely would have had no chance to avoid the 8 

washed-out section.   9 

Mr. Huang: After this close call, did you feel the need to notify anyone of the 10 

wash-out? 11 

Ms. Corkson: Well, I didnôt really know who to call at the time, and also didnôt 12 

have a phone on me.  But when I got back to the parking lot, I noticed some 13 

informational signs at the trailhead, including a number to call for maintenance 14 

concerns.  So I called the number on the sign and left a little message saying there 15 

was a pretty dangerous wash-out on the advanced trail and someone should 16 

probably come take a look at it.  I didnôt really follow up after that, but I assume 17 

someone took care of it. 18 

Mr. Huang:  Did you encounter any other problems out on the trails that day? 19 
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Ms. Corkson:  Not really, other than the trails being generally muddy.  Still, as 1 

soon as I got off of the difficult trail, I decided to call it a day. 2 

Mr. Huang: Thank you, I am going to turn you over to Mr. Garmeany now for 3 

some more questions. 4 

Mr. Garmeany:  Ms. Corkson, thank you for being here today. 5 

Ms. Corkson:  Oh, no problem.   6 

Mr. Garmeany:  You could have hit that spot yourself, but you didnôt because you 7 

were being careful, right? 8 

Ms. Corkson:  Well, it certainly was not my skill.  As I mentioned earlier, I have 9 

just recently started to mountain bike.  But, I would say that I was just being smart 10 

out there.  I knew that I probably didnôt have the skill necessary to ride on the 11 

difficult trail, especially since it had rained so much the night before.  Once I got 12 

on the difficult trail, I really slowed down to make sure that I wouldnôt have gotten 13 

hurt. 14 

Mr. Garmeany:  Couldnôt have gone faster and still avoided it?  15 

Ms. Corkson:  Probably not.  Even if I was more confident in my biking abilities 16 

and had been going faster, there really would have been no way to avoid the wash-17 

out, especially with the mud.  I mean, the wash-out was at the bottom of a hill, so 18 

bikers would be going really fast when they approached it.  Also, it was really 19 



 30 

tough to see the wash-out with the leaves on the ground and because it was around 1 

a curve on the trail. 2 

Mr. Garmeany:  Thank you again for your time. 3 

 4 

 5 
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       /s/ _________________ 7 

        Court Reporter 8 
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***  23 

Mr. Garmeany:  Please state your name and age for the record? 24 

Mr. Studman:  My name is Rupert Studman and I am thirty-three years old. 25 

Mr. Garmeany:  Thank you.  Can you please describe your level of experience 26 

when it comes to mountain biking? 27 

Mr. Studman:  Well, I would basically describe mountain biking as a hobby.  I 28 

work seventy hours a week in the city and so I like to get outside on the weekends.  29 

I probably get out and go mountain biking two or three times a month.  So I would 30 
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say that I definitely know what I am doing out there, but then again, I am still 1 

improving and I consider myself an amateur. 2 

Mr. Garmeany:  Have you ever had any accidents while mountain biking? 3 

Mr. Studman:  Well of course I have.  I think it would be impossible to find anyone 4 

who hasnôt fallen off of their bike a few times.  You know, mountain biking, by its 5 

nature is a rough sport.  Part of the fun of it comes from riding over rough terrain 6 

and challenging yourself to overcome unexpected obstacles.  7 

Mr. Garmeany:  Could you describe any specific instances in which you were 8 

injured while mountain biking? 9 

Mr. Studman:  Well, I havenôt ever really broken a bone or needed stitches or 10 

anything like that.  But I cannot count how many times I have scraped our bruised 11 

myself.  Like I said, getting hurt a little bit kind of comes with the territory; itôs 12 

part of what makes mountain biking fun.  After sitting at a desk all week, itôs nice 13 

to get out there and challenge myself. 14 

Mr. Garmeany:  Had you ever biked on the trails at Essex County Bike Park before 15 

April 19, 2009? 16 

Mr. Studman:  No, April 19 would be the first time that I rode those trails.  I was 17 

taking a long weekend, so I had the chance to travel a little further outside the city 18 

to go biking.  Usually, I like to stay closer to the city to minimize travel time. 19 

 20 
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Mr. Garmeany:  Can you briefly describe the difficulty of the trails that you usually 1 

ride? 2 

Mr. Studman:  Yeah, most places have several trails that vary in degree of 3 

difficulty.  When I was first learning to ride, I stuck mostly to the beginner and 4 

intermediate trails.  But recently, as I have become more comfortable with my 5 

biking ability, Iôve started to challenge myself and sometimes ride the more 6 

difficult trails.  Those difficult trails are really tough sometimes.  They arenôt really 7 

well manicured and are covered with roots, potholes, and are really hilly and 8 

curvy. 9 

Mr. Garmeany:  How did your ride at Essex County Park began on April 19? 10 

Mr. Studman:  Like I said before, Essex County Park is a little bit of a longer drive 11 

for me, so I had actually driven out there Friday night and stayed in a hotel so I 12 

could get on the trails early Saturday morning.  There was a big rainstorm on 13 

Friday night, but I went out there to ride on Saturday anyways because I had 14 

already driven so far the day before.  The trails were a little muddy, but I was 15 

feeling pretty pumped up, so I decided to go for it anyways.  I actually started on 16 

the most difficult trail out there.  There were leaves all over the ground from the 17 

storm the night before, and the leaves in combination with the mud made the trail 18 

pretty slippery, so I couldnôt be quite as aggressive as I usually am.   19 
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Mr. Garmeany:  Now, once you started riding on that difficult trail, you 1 

encountered a portion of the trail that was washed out, right? 2 

Mr. Studman:  Yeah, I did.  Like I said before, I was going a little slower than 3 

usual since the trail wasnôt in very good shape, but this washout was pretty much 4 

unavoidable.  I was speeding up a little bit because I was going downhill, and the 5 

leaves were covering up the washed-out part pretty well.  As soon as I saw the 6 

washed-out part of the trail, I slammed on my brakes, but that did no good since 7 

the ground was so muddy.  Then, just as a kind of reaction, I slid down on the 8 

ground so that I wouldnôt go flying off the trail.  I really think if I wouldnôt have 9 

done that slide, I would have gone flying off of my bike and really been hurt.  As it 10 

ended up, I just got really muddy and had a little scrape on my knee.  I was able to 11 

keep going and finish my ride, but you can bet that I was extra-careful the rest of 12 

the way. 13 

Mr. Garmeany:  Did you see or hear of anyone else falling because of the wash-14 

out? 15 

Mr. Studman:  No, I was out there early in the morning by myself, so I didnôt 16 

really see many other people out there.  I think most people stayed off the trails 17 

that day because of the storm the night before. 18 

Mr. Huang:  Thank you for your time. 19 

Mr. Huang:  Mr. Studman, thank you for coming in today. 20 
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Mr. Studman:  No problem. Glad I can help. 1 

Mr. Huang:  I just have a few quick questions for you.  First, you saw the sign at 2 

the pavilion that included maps of the trails and the warnings about possible 3 

dangers? 4 

Mr. Studman:  Yea, I think I remember the sign.  I didnôt really take much time to 5 

read it other than looking at the map.  I needed to look at the map since it was my 6 

first time at Essex County Park.   7 

Mr. Huang:  You didnôt see the warnings about the dangers of mountain biking on 8 

rugged terrain or the recommendations about proper safety equipment? 9 

Mr. Studman:  I think I remember seeing something like that, but I didnôt really 10 

read them in detail.  I think it is pretty much understood that mountain biking 11 

carries some inherent dangers.  Also, I donôt need to be reminded about wearing 12 

safety equipment.  With all of the falls that I have experienced when biking, I think 13 

it would be pretty irresponsible not to take those precautions. 14 

Mr. Huang:  Thank you again for taking time out of your day to be with us.   15 

 16 

 17 

 18 

       /s/ _________________ 19 

        Court Reporter 20 
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***  23 

Mr. Garmeany:  Mr. Hackson, what is your job with the Department of Parks and 24 

Recreation? 25 

Mr. Hackson:  I am the Chief Maintenance Supervisor for Essex County parks. 26 

Mr. Garmeany:  And how long have you held that position? 27 

Mr. Hackson: For about two years. 28 

Mr. Garmeany:  What did you do before that? 29 

Mr. Hackson:  I was a maintenance worker in the same department. 30 

Mr. Garmeany:  What do you do as Chief Maintenance Supervisor? 31 
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Mr. Hackson:  I set up a regular maintenance schedule, make sure that our 1 

equipment is in good working condition, and I go out in the field and direct 2 

maintenance crews when they are taking care of the parks. 3 

Mr. Garmeany:  And how do you like your job? 4 

Mr. Hackson:  I find it satisfying.  Itôs a lot of work, and long hours, but mostly I 5 

get to be outside and not stuck in an office. 6 

Mr. Garmeany:  So, since you like being outside instead of an office, we can 7 

assume that you are quite familiar with the parks you manage? 8 

Mr. Hackson:  Yes sir, I have walked every inch of every park these past two 9 

years.   10 

Mr. Garmeany:  Are you familiar with the park in question? 11 

Mr. Hackson:  Yes, Iôm at the park with my crew of two maintenance workers 12 

every Sunday and Wednesday for about five or six hours. 13 

Mr. Garmeany:  How would you describe the condition of the park? 14 

Mr. Hackson:  We keep it in fine condition.  Mostly we trim plant growth back 15 

from the trails and make sure there are no roots or tree debris on them.  The rest we 16 

tend to let grow ï it gives the park a natural look, which is what was intended.   17 

Mr. Garmeany:  So you go over every inch of this very large park in four or five 18 

hours, twice a week?   19 
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Mr. Hackson:  No, we donôt have the time or manpower to do that.  It is a large 1 

park, so we go over about half of the trails in the park on Sunday, and the other 2 

half on Wednesday.  We use a gas-powered all-terrain vehicle to go through the 3 

park, which saves time.  Like I said, the parts that arenôt on the trails we donôt 4 

maintain as much. 5 

Mr. Garmeany:  And is that all your maintenance workers do with this park? 6 

Mr. Hackson:  For the most part, yes.  Itôs a relatively low-maintenance park.  7 

There are times when we have to go out to it to take care of issues that might pop 8 

up unexpectedly. 9 

Mr. Garmeany:  Such as? 10 

Mr. Hackson:  Well, whenever thereôs a snake or a possibly rabid animal on the 11 

loose, we go out and make sure that the animals are taken care of.  Usually we 12 

work with Animal Control on those issues.  Also, when thereôs a good deal of bad 13 

weather, it can sometimes mess up the trails. 14 

Mr. Garmeany:  What type of bad weather messes up the trails?   15 

Mr. Hackson:  Well, rain can have a bad effect on some of the trails because 16 

theyôre located on hillsides.  It can make them slick and slanted to a degree.  That 17 

only happens when itôs been raining for a few days, though.  The trails are 18 

constructed so that they can withstand some degree of rain.  Also, snow drifts can 19 

build up, and wind can knock down trees. 20 
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Mr. Garmeany:  With regards to the rain, how are the trails that are on the sides of 1 

hills constructed? 2 

Mr. Hackson:  Well, they were carved out a little bit from the slope of the hills.  3 

The excess dirt was used to level out the trail, and treated wood beams were placed 4 

on the downhill side of the trails to prevent frequent erosion. 5 

Mr. Garmeany:  Are these beams effective in all cases? 6 

Mr. Hackson:  Well, no sir, they are just treated two-by-six pieces of lumber, 7 

supported by wooden stakes.  They prevent everyday runoff, but on days after 8 

there has been significant rain, the runoff flows over the beams and the trail loses 9 

its integrity. 10 

Mr. Garmeany:  And about how much rain does it take for that to occur?   11 

Mr. Hackson:  Itôs not really how much rain; it could be a few inches or it could be 12 

less.  Really what it depends on is how long.  Weôve found that the constant flow 13 

of rainwater downhill is what causes the trail to lose integrity.  If itôs been raining 14 

for only a short time, but a lot of water has fallen, normally we just see puddles.   15 

Mr. Garmeany:  How long, then, would it take for the trail to wash out, in your 16 

estimation? 17 

Mr. Hackson:  Well, about two to three days of somewhat constant rain would do 18 

the trick. 19 
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Mr. Garmeany:  So youôre saying youôve never come across a washed out trail 1 

caused by two or fewer days of rain?   2 

Mr. Hackson:  Well, I canôt say that for sure.  Itôs a lot of trail, and we do 3 

sometimes find part of the hillside trail washed out after seven days ï in between 4 

our normal maintenance times ï where its hard to tell what might have caused it, 5 

especially if it has rained on and off during the week.  Itôs very hard to say with so 6 

many miles of trail. 7 

Mr. Garmeany:  Well, assuming it has rained consistently for two days or so, what 8 

is your divisionôs response? 9 

Mr. Hackson:  Well, it comes down to almost a gut decision.  If we feel like the 10 

rain may have caused a wash-out in our experience, then we go out and examine 11 

the trails. 12 

Mr. Garmeany:  And if you find a washed-out portion of trail, what do you do? 13 

Mr. Hackson:  [laughter] Hard work, shovels and hand-held levelers.  We replace 14 

the washed-out dirt back behind the wooden beams, and then we level it with a 15 

trail-leveler, which is another four-by-four beam with chains on it that we drag 16 

along the surface of the trail.  We then replace the gravel, if there was any on that 17 

portion of the trail. 18 

Mr. Garmeany:  So, you have no way of knowing for certain if rain may have 19 

caused a wash-out on any part of the trail. 20 
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Mr. Hackson:  No, I guess not, but me and this crew have been working here a 1 

combined total of 16 years, and we have gotten pretty good at knowing when 2 

conditions are right for the structural integrity of the trail to be damaged. 3 

Mr. Garmeany:  How do you and your maintenance workers handle other 4 

occurrences, like fallen trees and roots? 5 

Mr. Hackson:  Well, we usually can identify those problems before they become a 6 

problem, you see.  If a tree is leaning, we take it down.  If there looks to be a root 7 

encroaching on the trail, we go ahead and dig it up, then saw it off.   8 

Mr. Garmeany:  And that is part of your regular maintenance schedule? 9 

Mr. Hackson:  Yes. 10 

Mr. Garmeany:  What about if a complaint is brought about such things that your 11 

crew might have missed? 12 

Mr. Hackson:  Well, itôs rare, but we tend to go out the same day we receive the 13 

complaint and look at the problem, if it is something that is potentially hazardous 14 

to safety. 15 

Mr. Garmeany:  Do you ever put off complaints until later? 16 

Mr. Hackson:  If itôs something minor, we would, but safety concerns usually are 17 

not minor. 18 

Mr. Garmeany:  Had you received any complaints about the state of the trails on or 19 

around April 19, 2009?   20 
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Mr. Hackson:  Well, there was a root protruding on one of the farther sections of 1 

the trail.  That complaint came on Thursday, April 16th.  I figured we could just 2 

wait until the following Sunday to address it. 3 

Mr. Garmeany:  Do you recall it raining during the weekend of April 18th to 19th, 4 

2009? 5 

Mr. Hackson:  I do.  It rained for about six or seven hours on Saturday, April 18th, 6 

and I think, about two hours early on Sunday morning. 7 

Mr. Garmeany:  And this rain, did it cause concern for the safety of the trails? 8 

Mr. Hackson:  No, it didnôt especially cause any worry.  In the combined opinion 9 

of me and my workers, we figured the trail would have held up.  If there was any 10 

damage, we thought it would be slight puddling, but nothing we had to take care of 11 

before regular maintenance on Sunday. 12 

Mr. Garmeany:  So, in spite of all this rain, you decided to put off checking until 13 

your regular maintenance?  14 

Mr. Huang:  Objection as to form ï itôs argumentative, but Sandy, you may answer 15 

if you feel comfortable. 16 

Mr. Hackson:  Well, we didnôt think much of the rain, so, yes, we put it off until 17 

the regular hours on Sunday. 18 

Mr. Garmeany:  Were you aware that part of the trail had washed out by Sunday? 19 
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Mr. Hackson:  Well, when I got to the office Sunday morning, there was a message 1 

on the answering machine that said something about a wash-out on the difficult 2 

trail.  But, as I said before, my co-workers and I figured that there was no rush to 3 

get it fixed.  I mean, we have seen wash-outs before, and usually they are pretty 4 

minor and donôt really pose a significant threat to bikers. 5 

Mr. Garmeany: Well, you say that it didnôt pose a real threat to bikers, but you did 6 

hear about the accident caused by that same wash-out on April 19, didnôt you? 7 

Mr. Hackson: We didnôt become aware of the accident until we were notified by 8 

Emergency Services later in the day. 9 

Mr. Garmeany:  Did you inspect the trail after the accident? 10 

Mr. Hackson:  Yes, Paulaðsheôs the director of the departmentðtold us to go take 11 

a look at it.  12 

Mr. Garmeany:  What did you find? 13 

Mr. Hackson:  We found that some ground in the middle of the trail had indeed 14 

washed out.  We then performed our regular maintenance. 15 

Mr. Garmeany:  Mr. Hackson, do you yourself have any experience mountain 16 

biking? 17 

Mr. Hackson:  No sir.  Iôm a fishing man, myself. 18 

Mr. Garmeany:  Thank you. 19 
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Mr. Huang:  When you came to repair the trail wash-out, was the damage very 1 

severe? 2 

Mr. Hackson:  Well, weôd certainly seen much worse.  It was a little slick, and a 3 

little sloped ï downhill, of course ï but we were surprised that it could have caused 4 

a bike rider to have an accident. 5 

Mr. Huang:  In your time as a maintenance employee, you hadnôt ever heard of a 6 

washed-out section of trail causing a bike rider to have an accident, had you? 7 

Mr. Hackson:  Well, no, not particularly.   8 

Mr. Huang:  You donôt know about every time a rider has fallen, do you?  9 

Mr. Hackson:  Well, it is a biking trail system, so Iôm sure people have accidents, 10 

but unless a complaint is made, we donôt know of them. 11 

 12 

       /s/ _________________ 13 
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***  23 

Mr. Garmeany:   Mrs. Babdoll, how long have you been the director of Essex 24 

County Parks and Recreation? 25 

Mrs. Babdoll:  About eight years this May.  Before that I was an assistant director 26 

with the department. 27 

Mr. Garmeany:  What are your duties as director of Parks and Recreation? 28 

Mrs. Babdoll:  I mostly manage the departmentôs employees, assign them tasks and 29 

work with other departments in the city to receive funding for department projects 30 

and to accept bids for work thatôs contracted out to private companies. 31 
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Mr. Garmeany:  Do you manage the maintenance crews that tend to the county 1 

parks? 2 

Mrs. Babdoll:  I do, and I also direct the departmentôs hiring practices in relation to 3 

new maintenance workers. 4 

Mr. Garmeany:  Do you direct the maintenance operations? 5 

Mrs. Babdoll:  I donôt direct them specifically, no. 6 

Mr. Garmeany:  Do you play any role in the maintenance operations aside from 7 

employment procedures and funding? 8 

Mrs. Babdoll:  I instruct the maintenance crews on how to prepare for annual park 9 

inspections and for special events in certain specific parks, but otherwise, like I 10 

said, Iôm purely administrative. 11 

Mr. Garmeany:  During your time as director of Parks and Recreation, has anyone 12 

been harmed at any of the parks you manage? 13 

Mrs. Babdoll:  Not that our records show.  There have been some activity-related 14 

injuries in baseball games and other organized sports, but no independent injuries 15 

that we know of. 16 

Mr. Garmeany:  What were the nature of the injuries in baseball games and other 17 

organized sports? 18 

Mrs. Babdoll:  I couldnôt tell you.  Those sorts of injuries are handled by the sports 19 

leagues that use our parks.  You would have to consult them. 20 
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Mr. Garmeany:  Have the parks you manage ever received complaints of any type? 1 

Mrs. Babdoll:  We are a public park service that runs around 15 parks in and 2 

around the county.  We hear all sorts of complaints.  Youôre going to have to be 3 

more specific. 4 

Mr. Garmeany:  Have you heard complaints about dangerous conditions in your 5 

parks? 6 

Mrs. Babdoll:  Sometimes weôll receive complaints about downed trees or wild 7 

animals on the loose ï snakes and raccoons, mostly ï but never have we received a 8 

complaint about a potentially dangerous hazard where we havenôt acted on it 9 

immediately. 10 

Mr. Garmeany:  Were you aware of any hazards or safety problems on the 11 

weekend of April 18 to the 19, 2009? 12 

Mrs. Babdoll:  No, I was unaware of any such hazards.  If there were any, I wasnôt 13 

notified of them by my maintenance crews. 14 

Mr. Garmeany:  Would you say that typically your maintenance crews notify you 15 

of safety hazards on any given day when they occur? 16 

Mrs. Babdoll:  They usually wonôt, especially if it is a hazard that is easily fixable. 17 

Mr. Garmeany:  But Mrs. Babdoll, you just stated that youôve heard complaints 18 

about potential safety hazards.  How can you say you arenôt usually made aware of 19 

them? 20 
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Mr. Huang:  Objection to the form ï Justin, thatôs just argumentative. 1 

Mr. Garmeany:  Iôm sorry, Iôll rephrase.  Mrs. Babdoll, how do you usually find 2 

out about potential safety hazards from your maintenance crews? 3 

Mrs. Babdoll:  I am usually notified about them after they are repaired.  The 4 

maintenance people are the ones notified directly by the department receptionist 5 

whenever we receive a call about a dangerous condition existing.  If the issues are 6 

more complex, or larger, I would then be brought in to coordinate city resources to 7 

fixing the problem, in theory. 8 

Mr. Garmeany:  What do you mean, ñin theoryò? 9 

Mrs. Babdoll:  A safety issue of that scale has never occurred in our parks. 10 

Mr. Garmeany:  Were you aware of the washed-out trail on April 19, 2009? 11 

Mr. Huang:  Objection to the form ï Justin, do you mean before, during or after the 12 

incident? 13 

Mr. Garmeany:  How about before the incident? 14 

Mrs. Babdoll:  No, I was not.  I didnôt become aware of it until my maintenance 15 

director, Mr. Hackson, told me there had been an accident on the trail. 16 

Mr. Garmeany:  Have the trails at this particular park ever washed out before? 17 

Mrs. Babdoll:  On days after there has been significant rain, the trails tend to lose 18 

structural integrity ï after all, they are mostly clay and gravel.  It is for this reason 19 
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that, when the park was established, a warning was placed on the sign at the 1 

entrance. 2 

Mr. Garmeany:  Do your maintenance people usually know when the trails are 3 

likely to be washed out? 4 

Mrs. Babdoll:  The department hears most of its complaints concerning washed-out 5 

trails on days after it has rained consistently for two to three days. 6 

Mr. Garmeany:  Thank you, Mrs. Babdoll. 7 

Mr. Huang:  Youôre proud of the parks you manage? 8 

Mrs. Babdoll:  Absolutely, I would like to say that we have the best reputation of 9 

any park system in the State of New York. 10 

Mr. Huang:  Has the department been recognized for its safety record and general 11 

reputation? 12 

Mrs. Babdoll:  Yes.  We have received several awards, including several New 13 

York State Parks Association honors for design and quality of facilities.  The 14 

particular park in this incident was awarded the New York State Recreational 15 

Bikersô Associationôs award for overall quality of design in 2003.   16 

Mr. Huang:  When are your maintenance crews directed to specifically tend to this 17 

park? 18 
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Mrs. Babdoll:  This park is tended every Sunday and Wednesday, and the 1 

maintenance crews regularly inspect the park after there have been several 2 

consistent days of inclement weather.   3 

Mr. Huang:  And how many hours do the crews tend the facilities on Sundays and 4 

Wednesdays? 5 

Mrs. Babdoll:  They are present in that park from eight in the morning until two in 6 

the afternoon both days. 7 

Mr. Huang:  Thank you. 8 

 9 

       /s/ _________________ 10 

        Court Reporter 11 
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Exhibit 1 ï Essex County Park, Brochure Printed by the Essex County Parks 

and Recreation Department, 2009 
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